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ABSTRACT 

Bilateral FTA is not a major element of Indonesia's trade diplomacy and policy. 
Indonesia prefers to promote FTA through ASEAN Free Trade Agreement (AFTA). 
Nowadays, Indonesia begins to consider more seriously the role of bilateral FTAs, 
especially with industrial countries. Concluding FTA with advance industrial 

I ,: 

countries, such as the u.s., will greatly influence Indonesia's economic and legal 
reform agenda. Even though a US - Indonesia FTA will not happen in the near 
future, however, the current economic relationship between both countries might pave 
the way for a closer relationship in the years to come. However, there are several e 
issues that need to be addressed before both countries conclude the FTA. The issues 
are: (a) Whether it is possible forIndonesia to engage in a free trade agreement with 
the U.S.; (b) what obstacles might be faced by both countries in implementing the 
FTA; (c) what kind ofprovisions should be designed to minimize the problems. The 
study shows that the US Indonesia FTA has a prospect to be concluded because of 
the benefits gained by both countries. However, there are significant problems in 
implementing it. The problems mainly arise in agriculture, investment, and IPRs 
issues. The problems will still remain, unless Indonesia continues to strengthen its 
legal system and enforcement, encourage transparency, improve facilities, and 
seriously deal with the corruption issues. Conversely, the US also needs to lower its 
trade liberalization standards and provide some exceptions in relation to public 
interest.. 

ABSTRAK 

FTA bukanlah ciri penting dalmn polisi dGlI diplomasi perdagangan Indonesia. 
Indonesia lebih fokus kepada FTA me/alui kerangka ASEAN (AFTA). Namun kini, 
Indonesia mulai mempertimbanglalll dengan lebih serius peranan FTA secm'a 
bilateral, terutama dengan Ilegara-negara yang sudah maju. Melaksanakan FTA 
dengan negara yang lebih maju seperti Amerika Syarikat (USA), alean memberikan 
pengaruh yang sangat besar terhadap agenda perubahan ekonomi dan undang­
undang Indonesia. Walaupun FTA USA -Indonesia tidak akan dilaksanakan dalam 
waktu terdekat,llamUll, perhubungan ekOllOmi semasa autara kedua negara 
memullgkinkan FTA di masa hadapall. Namun demikian, terdapat beberapa masalah 
yang harus dtangani sebelum FTA dilaksanakan olell kedua negara. Isu-Isunya 
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(a) apakah mungkin bagi Indonesia melaksanakan FTA dengan USA; (b) 
'.,·!tlD'U/i.L'" masalah yang bakal dihadapi oelh kedua negara jika FTA dilak~anakan; (c) 
'jnl1(1aJ!mtzna bentuk peljanjian yang harus dirancang untuk mengurangkan masalah 

Dapatan menunjukkan bahawa terdapat peluang untuk melaksanakan FTA antara 
'Indonesia dengan USA kerana keuntungan yang boleh diraih oleh kedua belah pihak. 
t'Namun alam ada beberapa masalah dalam pelaksanaannya. terutama dalam bidang 
;" pertanian, pelaburan, dan harta intelek (IPRs). Masalah ini akan dapat dihindari 
)~ 	 sef...1.ranya Indonesia berusaha memperkuat sistem perundangan dan pelaksanaanya, 

mellggalakkan transparensi, memperbaiki fasiliti, dan menangani masalah korupsi 
dengan lebih serius. Sebalif...71ya pula, USA juga seharusnya menurunkan standard 
liberalisasi perdagangan dan memberilean beberapa pengecualian berkaitan dellgan 
kepentingan. awam. 

'otic),. 
t?TA). INTRODUCTION 
'TAs, 	 ) 
~trial The World Trade Organization (WTO) Ministerial Conference at Cancun in 
legal September 2003 was an important point in the negotiations towards the realization of 
near the Doha Development Agenda. I The issue of agriculture subsidies was of primary
9ave importance on the Cancun agenda because developing producer countries, represented 
-aZ e by the Group of 21,2 were upset by generous subsidies which developed states, 
~ues particularly Japan, France and the United States were giving in the form of tax relief 
>\lith or import taxes. The subsidies distort demand both in the importing country as well as 
the in the producing country. 3 

. 

The 
 Basically, free trade agreements should not exist in such a multilateral 
? of trading system, as they potentially create preferential bilateral or regional markets that 

in disrupt the process of trade. This could cause trade that would normally flow to other 
'Rs countries to flow between the countries benefiting from the preferential treatment.4 

its However, Chow notes that the failure of the multilateral discussion at Cancun l).as led 
nd to such free trade agreements being used as convenient political substitutes to WTO 
its multilateral negotiations in foreign trade policy. 
ric Free trade agreements have numerous advantages. Apart from diplomatic 

. and national security benefits and the creation of positive public relations with 
potential investors, they allow countries to liberalize their economies in a faster way.5 
They encourage foreign direct investment and also expose local industries to a limited 

I. 

1 Margaret Liang, I1w Rea! politic ofMultilateral Trade Negotiations from Ull1guay to the Doha Round, 
Singapore Year Book of Intemational L~w, 2004, pg. I. 

2 An alliance ofsouthem nations led by Brazil, India, China, and South Africa. 
3 Michael Ewing-Chow, Southeast Asia and Free Trade Agreements: lITO Plus or Bust? Singapore Year 

Book of Intemational Law ,2004, pg. 194. 
4 	One example is that when the United States reduced or eliminated tariffs on exports from Peru, Ecuador 

and Bolivia in the 1991 Andean Free Trade Pact, demand for canned tuna from the Philippines, Indonesia 
and Thailand fell in favor of tuna from Ecnador. 

5 S. Laird, Regional Trade Agreements: Dangerous Liaisons? (1999) The World Economy, vol. 22, 1183. 
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degree of foreign competition, allowing them to prepare for greater competition at the 
regional and multilaterallevels.6 

Bilateral free trade agreements are not a major element oflndonesia's trade 
diplomacy and policy. Indonesia was used to promoting bilateral trade relations 
through efforts other than forming free trade agreements (FTAs).7 Nowadays, 
Indonesia has begun to contemplate more seriously the role of bilateral FTAs in 
promoting trade and economic cooperation with a number of countries. There are two 
groups of countries which could possibly be FTA partners with Indonesia; a group of 
developing countries and a group of advanced industrial countries. Concluding a free 
trade agreement with advanced industrial countries, such as Japan and the United 
States, would be more difficult than with other developing countries because such an 
agreement would have a great effect on Indonesia's economic and legal reform 
agenda.s 

Even though the U.S. Indonesia FT A might not happen soon; the current 
11 economic relationship between these countries could lead to a closer relationship in 

I 	 • 

the fuhlre. I4owever, there are some issues that should be analyzed because some 
problems might arise as a result of the FTA's implementation. The problems may 
occur due to several factors, such as a lack of legal enforcement, corruption, trade 
barrier, economic policy and political risk. Potential risks and problems of 
implementation of the FTA and possible solutions will be the main issues in this 
paper. The first part will briefly examine current trade relations and issues between 
Indonesia and the United States. The second part will address some possible risks and 
how to design provisions to minimize these problems. The third part will conclude the 
discussion of the issues and give some recommendations for the successful 
negotiation on the U.S.-Indonesia FTA. 

CURRENT ISSUES OF U.S. - INDONESIA TRADE RELAnONS 

The United States has already had free trade pacts with some ofIndonesia's neighbors 
including Australia9 and Singapore. 10 Also, negotiations are ongoing for an FTA with 

6 Aravind Das Naidtt, Free Trade Agreements, Blackholes wi/hill the WTO? (Faculty of Law, the National 
University of Singapore, 2002, pg.l7. 
Hadi Socsastra, Towards a US.-Indonesia Free Trade Agreement, CSIS Economics \Vorking Paper 

Series, May 2004, pg ..3. 
8 	 However, negotiators representing Indonesia and Japan will hold a meeting in Tokyo later this month to 

finalize an economic partnership agreement (EPA) between the two countries. Since President Susilo 
Bambang Yudhoyono and Japanese Prime Minister Shinzo Abe agreed on key elements of the EPA, 
nine chapters have been finalized so far, leaving chapters on energy and mineral resources, trade in 
goods, rule of origin and technical cooperation still on the negotiating table. See, Andi Haswidi, the 
Jakarta Post, "R.I.-Japan to meet in Tokyo on February 2007 to finalize EPA deal." Feb 9, 2007. 

9 	 The US-Australia Free Trade Agreement was signed on 18 May 2004 and came into effect on I January 
2005. It's a comprehensive agreement, \\~th chapters on: Market access for goods, agriculture, 
phannaccuticals, cross-border services, financial services, electronic commerce, investment, intellectual 
property rights, govemment procurement, competition policy, labor, environment and dispute settlement. 

10 The U.S.-Singapore FT A was signed by President Bush and then Prime Minister Gob on May 6, 2003, 
and entered into force on JanualY 1,2004. The Agreement was the first comprehensive U.S. FTA with 
an Asian nation. 
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I at the . L t1alaysiall and ThailandY According to a U.S. official at the third round of 
! :;negotiations in November 2006, the United States hopes to conclude these 

: trade ;~egotiations by early 2007. 
ations :!,;~~ Trade and economic relations between Indonesia and the United States have 
tdays, $~been unbalanced in the sense that the United States is much more important to 
As in ,J;:tndonesia than is Indonesia to the United States. Tbe latest statistics put the United 
e two EStates as Indonesia's second export destination with 13.9% of its tQtal exports.13 
up of 'Indonesia has had a trade and investment framework agreement (TIFA) with the 
l free ,United States since 1996, yet deepening the economic partnership wa~ suspended 
nited , ,'following the 1997 East Asian financial crisis, which hit Indonesia especially hard. 
:h an Since then, Indonesia has been recovering, while bilateral negotiations have picked up 
forIn new momentum. Over the past two years, the two countries have held five official 

TIF A meetings. 
Tent However, the economic arguments for an FT A between Indonesia and the 
pin United States are quite clear now. The United States is the second most important 
)Ine market for Indonesia's exports, and Indonesia is a potentially huge export market for 
nay U.S. businesses. 14 USing.,e60nometric modeling, Hufbauer predicts that two-way trade 
ade between the US and Indonesia will increase 35%, with U.S. exports increasing by 
of 25% and Indonesian exports increasing by 45%. U.S. export growth to Indonesia 

:his would be led by the export of services and established manufactured goods like 
:en chemicals, machinery and equipment. Indonesia to U.S. export growth would focus 
nd on textiles, clothing and footwear. Hufbauer's models do not suggest increased 
:he agricultural trade, once rice and sugar are excluded. 
ful In February 2007, at a conference held in Washington D.C. entitled "Making 

the Case for a US-Indonesia FTA," David Katz said that an investment accord with 
Indonesia is among Washington's top priorities in Southeast Asia in 2007. 15 He also 
said that they are currently exploring a bilateral investment treaty, which is effectively 
the investment chapter ofaFTA. 

rs 	 Based on a study by the Washington-based Peterson Institute for 
h 	 h1ternational Economics, an FTA between the two countries could increase tra'de by 

about 40%.16 The study said that a free trade agreement between Indonesia and the 
United States is fundamentally about large political gains for the United States and 

11 This FTA would be the third the U.S. is negotiating in the Southeast Asia region. Having signed a Trade 
and Investment Framework Agreement (TIFA) on 10 May 2004, the US and Malaysia agreed in early 
2006 to start negotiating a bilateral Free Trade Agreement. US negotiators have indicated that they 
expect to conclnde talks by the end of 2006 but after five rounds of inconclusive negotiations, and with 
the March deadline imposed by the US looming large, nothing scems certain. 

12 111C US and Thailand started negotiations on a comprehensive bilateral free trade agreement in June 
2004. 

13 Oxford Business Group, "U.S. Interest: Indonesia. " vol. 32, 0112912007. (noting that the number one 
position goes to Japan with 22.3% ofIndonesian exports and the United States is followed by China with 
9.1 % of tot a!.) pg. 29. 

14 David Katz & Gary Clyde Hufbaucr, Toward a U.S.-Indonesia Free Trade Agreement, discussed at a 
conference held in Washington DC entitled "Making the Case for a US-Indonesia FTA," available ~t 
\vww.usindo.org/Briefs/2007IUS-Indonesia FTA OI-18-07.htm. (noting that continued growth m 
Indonesia could lead to greater demand for U.S. consumer goods, capital goods and services . 

•5 Oxford Business Group, supra note 13, pg. 29. 

16 Katz, supra note 14. 
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potentially large economic gains for Indonesia.]7 The study added that Indonesia has 
relatively low average tariffs and a fairly open investment regime by regional 
standards, but important barriers remain in place, with peak tariffs and import licenses 
protecting sensitive commodities. 18 Foreign investment and service providers are 
limited by regulatory barriers and weak intellectual property rights (IPR).19 

The United States.-Indonesia FT A will also have significant benefits for 
Foreign Direct Investment (FDI).20 President Susilo Bambang Yudhoyono said on the 
occasion of the Independence Anniversary in 2006 that investment is a key strategy 
for Indonesia's economic growth and he expected growth in 2007 to be 6.7%.21 

There are however some significant issues in U.S.-Indonesia FT A that have 
to be resolved, including the high U.S. tariff on textiles and clothing, high Indonesian 
tariffs on certain manufactured products, as well on agricultural tariffs and subsidies 
on both sides. N~ tariff barriers (NTB), liberalizing services, protection of 
intellectual property rights and labor and environmental standards will be other 
significant issues in any U.S.-Indonesia FfA negotiations. 

Moreover, David Katz of the Southeast Asia office of the U.S. Trade 
Representative (USTR) noted that a US-Indonesia FTA should be considered in the 
context of the WTO globally, the ASEAN level regionally, and their bilateral 
relationship. In the global context, Katz argued that an FT A with Indonesia would not 
conflict with the WTO. The U.S. has been encouraging the Government of Indonesia 
to be proactive in the current Doha Round trade talks. The level of commitment 
shown by the Government of Indonesia indicates their level of commitment towards 
regional and bilateral agreements. 

Along with political gains that the U.S. would receive because Indonesia is 
the country with the largest number of Muslims, the U.S. would also receive 
significant economic growth gains for the US regarding Indonesia as an important 
player in Association of South East Asian Nations (ASEAN). Due to the fact that 
economic growth in Asia is increasing significantl/2, specifically in China and India, 
the US should consider expanding its relationship with other Asian countries. If it 
does not, most of the developing countries in Asia will strengthen their economic 
relationships with China and India, instead. 

The FT A might be an alternative way to strengthen the economic 
relationship between the U.S. and Indonesia. The FTA would also allow both 
countries to increase their exports and, particularly for Indonesia, this could improve 
domestic productivity, promote investment, and foster reforms. However, problems 

II Noting thaI politics dominates any discussion of free trade agreements. 

18 In the Indonesian contcxt, phamlaccnticals, educational materials, and copyright are particularly sensitive 


areas. 
19 TIle U.S. remains concerned about pirated products and the weak responSe of Indonesian authorities. 
20 Noting that many investors worry about red tape, the unpredictable legal system, and the difficulty of 

enforcing property and contract rights. 
21 Tokoh Indonesia, http://www.tokohindonesia.com/ensiklopedi/s/susilo-b­

Ytl9hoY0t1()/pidatolkenegaraan 200§.shtml. 
22 In December 2006 Asia's GDP growt11 was from 7.4 percent to 7.9 percent. See, Kheng Siang Ng. & 

Nigel Foo, Asia Economic and Bond Outlook for Ql 2007. available at 
http://www.ssga.com/library!mkcm/Asia Economic Bond Outlook 01 2007 KS Ng N Foo 12.8.06 
rev2CCRIlI67852789.pdf. 
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lS still remain in implementing the US Indonesia FTA. Before both countries consider 
il an FTA as a way of economic liberalization, it is important to discuss the benefits and 
:s problems, which might result from the FTA and to find ways to minimize the 
:e problems. By analyzing all the strengths, weaknesses, opportunities, and threats the 

FTA might engender, then the parties can better decide whether they really need an 
)r ~M~ ~ ~. 

te 


:y MAIN PROVISIONS OF A U.S. INDONESIA FREE TRADE AGREEMENT 

'e The United States has seen bilateral and regional trade talks as a very important 
,n strategic opportunity to demand greater trade commitments from its trade partners. 23 

:s Free trade agreements \vith the United States are wide in scope covering various 
)f issues, including trade, service, investment, government procurement, environmental 

and labor mles, and intellectual property rights (IPRs). To enlarge access to its export 
market, the U.S. generally demands the reduction and elimination of duties and other 

Ie non-tariff barriers in those countries. Although most of the issues could create some 
Ie problems, the main problems will come from three main areas; agriculture, 
11 investment, and intellectual property rights. 
)t Based on previous US-FT As, free trade agreements have come to follow the 
la pattern set by the General Agreement on Tariffs and Trade (GATT), North American· 
1t Free Trade Agreement (NAFTA) and have incorporated an investment regime within 
Is their provisions?4 Combining trade and investment regimes in one agreement is 

referred to as an Economic Partnership Agreement (EP A).25 
is In order to design and formulate a free trade agreement with the United 
'e States, Indonesia does not have to start from zero. With respect to all matters 
1t constitute in GATT, it can be drawn based on prior US-FTAs or US-FTAs that the 
it U.S. proposes to sign. U.S.-Singapore FTA, U.S.-Chile FTA and U.S.-Jordan FTA, or 
:t, U.S.-Morocco FTA could be altemative models for Indonesia?6 It is possible that 
it Thailand and Malaysia, which are currently negotiating their FTAs with the United 
IC States will provide better models for Indonesia than other U.S. FTAs. Adjustments 

would, of course, need to be made since the structure, nature and level of 
IC development of each of these countries' economies are unique, particularly in 
:h agriculture, investment and intellectual property rights areas. 
'e 
IS Minimum Standard of Treatment 

Minimum standard of treatmcnt is a main principle in international economic law. 
This principle has become a general international customalY law. It affirms that a 

{e 

23 Jakkrit Kuanpoth, Negotiation toward a free trade area: U.S. demands for greater IPR privileges, 
available at http://www.grain.org/rigbts/tripsp!1!.s_.cfm?id=23. 

24 George S. Akpan, The Innovations of the Investment Provisions of the U.S_-Singapore Free Trade 
Agreemellt. Transnational Dispute Managemellt, vol. 2, Issue #05, NOF 2005.1 

25 [hereinafter EP A] 
26 United States Singapore Free Trade Agreement, May 6, 2003, 42 LL.M. 1026 (2003) art. 15.5 

& [hereinafter US-SFTA]; United States Chile Free Trade Agreement, June 6, 2003, 42 LL.M. 1026 
at (2003) alt. 10.4 [hereinafter US-CFTA); proposed U.S.-Thailand Free Trade Agreement, Investment 
!i chapter, an. 5 [hereinafter proposed US-TFT A); North America Free Trade Agreement, US-Can.-Mex., 

Dec 17, 1992,32 I.L.M. 289 (1993) art. 1105 [hereinafter NAFTA]. 

http://www.grain.org/rigbts/tripsp!1!.s_.cfm?id=23
http:partners.23
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state has obligation \0 assure of protection to a foreign merchant and his property. 
Nowadays, the minimum standard is playing an important part in international treaty 
or bilateral investment treaty and becomes a general international customary law. It is 
not only applied to a foreign merchant, but also to a foreign country. 

Indonesia should pay more attention for a Minimum Standard of Treatment 
clause. It is better for Indonesia to review U.S.-Singapore FTA (US-SFT A), U.S.­
Chile FTA (US-CFTA), or proposed U.S.-Thailand FTA (US-TFTA), rather than 
NAFTA provision. The NAFTA provision specifies that [... each party shall accord to 
investments of investors of another Party treatmellt ill accordance with international 
law, including fair and equitable treatment and full protectioll and security ].27 [ ... each 
Party shall accord to investors of another Party, and to investments of investors oj 
another Parly, nOI1-discriminalOlJI treatment with respect to measures it adopts or 
maintains relating to losses suffered by investments in its territory owing to armed 
conflict or civil stri/eJ.28 

While NAFT A provides treatment in accordance with international law, the 
FTAs mentioned above must put forward that the treatment be in accordance with 
customary international law. 29 The FTAs provisions specify that the concept of 'fair 
and equitable treatment' and 'full protection and security' do not require a higher 
standard than that provided for by customary international law. 30 The fair and 
equitable treatment obligation only refers to the obligation not to deny justice in 
criminal, civil or administrative adjudicatory proceedings in accordance with the 
principle of due process known to the world's major legal systems. 31 Full protection 
and security contemplates the level of police protection required under customary 
intemational law.32 In this case, Indonesia should adopt the later provision that 
clarifies the position of the law with respect to a minimum standard of treatment 
because it is more liberal and does not require a higher standard. 

National Treatment and Most Favored Nation Treatment 
A National Treatment clause is a provision contained in some treaties, commonly 
commercial ones, according to foreigners the same rights, in certain respects, as those 
accorded to nationals.33 In tenns of an international trade context, the principle of 
national treatment prevents discrimination against foreign products once they have 

27 NAFTA, Article I !O5 (I) 

28 ld, Article 1105 (2) 

29 Akpan, supra note 24, pg. 8. 

30 US-SFTA, supra not 26, arl. 15,5 (1-2); US-eFTA, art. lOA (1-2); [I. Each Party shall accord to 


covered investments treatmel1l il1 accordance with customary intemational law, including lair and 
equitable treatment and fit/I protection and security. 2. For greater certaillty, paragraph J prescribes 
the custommy international law minimum standard of treatment of aliens as the millimum standard of 
treatment to be afforded to covered ill vestments, The concepts of 'Jail' and equitable treatment" and 'Jull 
protection and security" do not require treatment in addition to or beyond that which is required by that 
standard, and do not create additional substantive rights). 

31 	 US-SFTA, Art. 15.5 (2)(a); US-CFTA, art, lOA (2)(a). {.. 'Jair and equitable treatmellt" includes the 
obligation not to deny justice in crimillal, civil, or administrative adjudicatory proceedings in 
accordallce with the principle ofdue process embodied in the principal/egal systems ofthe world); 

32 US-SFTA, Art. 15.5 (2)(b); US-CFTA, art. lOA (2)(b). {... "filiI protection alld security" requires each 
Parry to provide the level ofpolice protectioll required under customaiY illternational law) 

33 Black's Law Dictionary (8th ed. 2004) 

http:nationals.33
http:stri/eJ.28
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:tty. ." entered the domestic market. 34 Based on If.rticle III of GATT concerning national 
,aty ",,:­ treatment, the contracting parties recognize that internal taxes arid other internal 
t is charges, and laws, regulations and requirements affecting the intermi'l. sale, offering 

for sale, purchase, transportation, distribution or use of products, and internal 
ent qualitative regulations requiring the mixture, processing or use of products in 
.S.­ specified amounts or proportions, should not be applied to imported or domestic 
lan products so as to afford protection to domestic production. The products of the 
!to ten-itory of any contracting party imported into the ten-itory of any other contracting 
'1al p,\Iiy shall 110t be subject, directly or indirectly, to internal taxes or other internal 
reh charges of any kind in excess of those applied, directly or indirectly, to like domestic 
of products. 
or In addition to national treatment clause, the Most Favored Nation clause 
ed provides that each country will treat the others as well as it treats any other nation that 

is given preferential treatment. 35 Article I of GATT concerning Most-Favoured­
he Nation treatment states that with respect to customs duties and charges of any kind 
ith imposed on or in connection with importation or exportation or imposed on the 
lir international transfer of payment for imports or exports, and with respect to the 
er method of levying silch duties and charges, and with respect to all rules and 
1d formalities in connection with importation and exportation, any advantage, favour, 
in privilege or immunity granted by any contracting party to any product originating in 
le or destined for any other country shall be accorded immediately and unconditionally 
III to the like product originating in or destined for the ten-itories of all other contracting 
'Y parties.
at 

A good international trade treaty should contain a provision on tl).e twin
1t pillars of national treatment and most favored nation treatment. 36 It is clear that all of 

U.S. FTAs contain the twin pillar clause, both in their market access for goods section 
and investment section. 37 On the market access for goods article, the national 
treatment clause is based 011 Article III of GATT 1994, including its interpretive 

y 
notes, and to this end Article III of the GATT 1994 and its interpretative notes are 

e 
,f 	

incorporated into and made pali of the agreement, mutatis mutandis. 38 This provision 
may help to avoid possible disputes between Indonesia and the United States in the 

e future. 39 	 . 

However, the implementation of these clauses may create problems, 
especially for Indonesia. Indonesia has faced complaints filed by the US, japan, and 
European COlmnunities.40 The 1996 National Car Program by the Government of 

14 Noting that excise duties and value added tax must apply equally to imported and domestic products. 
35 Black's Law Dictionary (8th ed. 2004) 

36 Akpan, supra note 24, pg 6. 


( 

I 
37 	Reviewed from all of U.S. bilateral Free Trade Agreements and North America Free Trade Agreement 

text. 
38 	 Black's Law Dictionary (8th cd. 2004) [Latin 1 All necessary changes having been made; with the 

necessary changes <what was said regarding the first agreement applies mutdtis mutandis to all later 
ones> 

39 	 Indonesia Autos Case - Certain Measures Affecting the Automotive Industry. Complaints by the 
European Communities (WTIDS54), Japan (WTIDS55 and WTIDS64), and the United States 
(WTIDS59). 

40 See Indonesia Autos Case, DS54, DS55, DS59, and DS64 of the WTO Cases. 

http:COlmnunities.40
http:mutandis.38
http:section.37
http:treatment.35
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Indonesia provided various benefits such as lUxury tax exemption or import duty 
exemption for qualifying cars or Indonesian car companies. The complainants alleged 
that Indonesia violated GATT provisions Article III and Article 1. This case should be 
considered to avoid possible risks or similar cases in the future. 
Due to the fact that all of US-FT As contain the same provisions for national treatment 
and most favored nation treatnfent, it seems that a possible U.S.-Indonesia FTA will 
need to apply the same provision with minor possible changes. In addition, the parties 
should pay more attention to balancing national interest and commitment to the 
treaties or agreements. As Indonesia and the US are members of the WTO, it tends to 
be easier to deal with this problem. 

Safeguard Measures 
Safeguards will be important elements in a U.S.-Indonesia FT A because they could 

f, give assurance and provide some level of comfort when following further 
liberalization. This provision may be addressed as described under the WIa 
Safeguard Agreement as the application of Article XIX of GATT 1994.41 However, in 
deternlining that an increase in imports has caused, or is threatening to cause, serious 
injury to Indonesian industries or U.S. industries, the authorized government body has 
to evaluate all relevant factors of an objective and reliable nature.42 

Conceming U.S.-Indonesia FTA safeguard measure provisions, both parties 
could negotiate to permit either party to exclude the other party from such measures. 
The sensitive issue in this provision will be textiles and apparel, and agricultural 
safeguard measures. Regardless, since the implementation of the Uruguay Round 
Agreements, Indonesia has never used the special safeguard but still a specific article 
or annex is needed which explicitly states textiles and apparel, pharmaceutical and 
agricultural safeguard measures. This condition should be considered to delay and 
give some exceptions to the safeguard measurement because Indonesia has to prepare 
its economic sectors and human resources from new challenges, opportunities, and 
threat. However, there would be contrary to the national treatment and most favored 
nation treatment. The parties should carefully discuss this provision in order to 
prevent a bigger problem in the future. 

Rules of Origin 
Rules of origin shall be defined as those laws, regulations and administrative 
detel1l1inations of general application applied by any Member to detelmine the 
country of origin of goods provided such rules of origin are not related to contractual 
or autonomous trade regimes leading to the granting of tariff preferences going 

41 Article XIX of the General Agreement of GATT 1994 and WTO Agreement on Safeguard Art. 4 (2a) 
[...111 the inl'estigation to determine whether increased imports have caused or are threatening to cause 
serious injulY 10 a domestic indusoy under the terms ofthis Agreement, the competent authorities shall 

\. evaluate all relevant factol's ofan objective and quantifiable nature having a bearing 011 the situation of 
I' 

that illdusbJ', in particular, the rate and amount of the increase ill imports of the product cOllcerned in 
absolute and relative terms, the share of the domestic market taken by increased imports, changes ill the 
level of sales, production, productivity, capacity utilization, profits and losses, and employment}., 
(noting that Indonesia ratified Article XIX of GATT 1994 (\\lTO Safeguards Agreement) ill order to 
protect its domestic markets against an increase in imports.) 

42 Harry T. Prabawa, "Indonesia Safeguards against import, "The Jakarta Post, May 30, 2005, 
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!lty beyond the application of paragraph 1 of Article I of GATT 1994.43 Rules of origin 

:ed are important because the preferential treatment provided for in a free trade agreement 
be is usually granted only to products originating from members of that FTA.44 In 

particular, there are concerns that goods processed partly or fully in a third country 
~nt can get duty-free access under a bilateral agreement by being re-exported with just 

enough processing to satisfy rules of origin requirements. 45 This becomes complicated 'ill 
ies by the fact that there are illegal transshipment proble~at arise w4en one country 
he as a transit point. 46 . 
to In order to prevent further problems, U.S.-Indonesia FTA should keep the 

rules of origin provision as simple as possible and as liberal as possible, As the 
importer, Indonesia needs to have national regulation concerning rules of origin that 
accord with Uruguay Round. Indonesia also should get involved in WTO Committee, 

ld Teclmical COllmlittee, or Custom Cooperation Council (CCC) to harmonize the 
.er national rules of origin, Transparency is the most important part in implying the 
'0 provision because Indonesia does not have the capability to deal with complicated 
in methods. 
us From the Indonesian side, the US-SFT A may be a good model for a rule of 
as origin provision for US-Indonesia FTA because it tends to be more liberaL47 

However, to make the FTA effective, the government should ensure necessary 
domestic reforms such as administrative and legal reforms, along with reforms at the ~s 

s. level of state government48 In addition, the U.S, and Indonesia have signed an 
al agreement to prevent illegal transshipment of textiles and apparels, which makes it 
ld easier for both countries to deal with rules of origin matters. 
Ie 
ld Customs Administration 
.d Customs Administration is an area in which Indonesia needs a great deal of capacity 
'e building, facilitation and cooperation, In order to facilitate greater trade and 
d encourage economic growth in both countries, on November 17, 2006, the U.S. and 
d Indonesia signed a Memorandum of Understanding (MOU) between U.S. Customs 
o and Border Protection, U.S. Immigration and Customs Enforcement and Indonesian 

43 WTO Agreement on Rules of Origin, Art. 1 para 1 (noting that a decision by a customs authority on 
origin can dctenninc whether a shipment falls within a quota limitation qualifies for a tariff preference or 

e is affected by an anti-dumping duty. These mles can vary from country to country.) 
44 Emphasize that these arc thc criteria which determine the national origin of a product. The country ofe 

origin of a product is usually seen as the countlY where the last substantial transfonnation took place, 
1 45 The Statesman, "Govemmeut must not Relent on Rules of Origin," India, 18 July 2005. available at 

JillnJ/www.bi\aterals.org/article,php3?id atiicle=2312 
46 Embassy of the united States Jakmta, "Recent Economic Reports, Indonesia: Trade and Investment 

Highlights", 
) December 2006, available online at http://iakarta.usembassy.gov!econ/trade-invest dec06.htmL (noting 
e that the Ministry of Trade needs to strengthen implementation of the regulations since transshipments of 
'/ goods through Indonesia continnes to flourish. There are companies from some countries, including 

China, use Indonesia to transship their exports and avoid U.S. and the European union tradef 
I restrictions.) 

41 Read US-SFTA, supra note 26, Chapter 3: Rules of Origin, art. 3.1-3.20 
48 Ministry of Trade (MOT) Director General for International Trade Diah Maulida has issued Director 

General for International Trade Regulation No. 4/2005 on October 7, 2005 limiting the issuance of 
Indonesian Certificates of Origin (COOs) for sensitive items like shrimp, textiles, gannents and footwear 
to just 14 of85 provineial offices. 
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Customs and Excise.49 The MOU establishes a framework for giving to customs 
technical assistance, information sharing, and law enforcement cooperation in order to 
facilitate greater trade and prevent transshipments and other customs crimes. 
At this point, there will be potential risks as Indonesia faces corruption issues, lack of 
transparency and unfair competition. In order to minimize these risks, both parties 
have to make sure that administrative rulings are be made public and have an 
expansive section on customs cooperation, as provided under Article X of GAD 
1994.50 Article X states that [ ... laws, regulations, judicial decisions and 
administrative rulings of general application, made effective by any contracting 
party, pertaining to the classification or the valuation of products for customs 
purposes, or to rates ofduty, taxes or other charges, or to requirements, restrictions 
or prohibitions on imports or exports or on the transfer of payments therefore, or 
affecting their sale, distribution, transportation, insurance, warehousing, inspection, 
exhibition, processing, mixing or other use, shall be published promptly ill such a 
manJler as to enable governments alld traders to become acquainted with them.} 
Agreements affecting intemational trady policy which are in force between the 
govemment or a governmental agency of any contracting party shall also be 
published. However, this provision shall not require any contracting party to disclose 
confidential information which would impede law enforcement or otherwise be 
contrary to the public interest or would prejudice the legitimate commercial interests 
of particular enterprises, public or private. 

As the US-SFTA applies the provisions of the Agreement on Implementation 
of Article X of GATT in Chapter 4 Article 4.1., it is a good idea for Indonesia to 
follow this system. The US-SFTA Article 4.1. specifies that [ .. each Party shall 
ensure that its laws, regulations, guidelines, procedures. and administrative rulings 
governing customs matters are promptly published, either 011 the Internet or in print 
form). [ ..Each Party also shall designate, establish, and maintain one or more 
inquilY points to address inquiries from interested persons pertaining to customs 
matters, and shall make available 011 the Internet information concerning procedures 
for making such inquiries). 

As a basis for negotiating Customs Mutual Assistance arrangements with 
other foreign administrations, U.S. Customs and Border Protection has used the 
Customs Cooperation Council (CCC) model since joining the World Customs 
Organization in 1970? This model allows domestic and foreign courts to recognize 
each arrangement as a Jegal basis for wide ranging cooperation 52 These arrangements 
lead to the exchange of information and documents that will ultimately assist 

<9 Fact Sheet: U.S. and Indonesia Sign Customs Mutual Assistance Memorandum of Understanding, 
available online at http://www.usembassvjakarta.orglfactsheets/ 

50 Agreement on Implementation of Article X ofGATT 1994 
51 In June 1967, the Customs Cooperation Council (CCC), infonnally known as the World Customs 

Organization (WCO), adopted a model bilateral convention on mutual administrative assistance for 
countries to implement as part of a national customs policy. 

52 	 Noting that such a framework is vital because of explosive growth in the volume and complexity of 
intemational trade. Great demands are being placed on customs administrations around the world. With 
governmcnt resources not able to keep pace with this growing trade, customs administrations rely on 
mutual assistance as a powerful investigative tool. 
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to customs countries in the prevention and investigation of customs offenses.53 It might be hard 
I in order to for Indonesia to fulfill the task considering the expenses and human resources, but if 
s. the government of Indonesia has the intention to minimize the risks, then this kind of 
les, lack of provision is desirable. 
oth parties The textiles and apparel provision will be one of the most important issues in the 
j have an U.S.-Indonesia FTA. Textiles and apparel form an important sector for Indonesia and 
·of GATT are major export items from Indonesia to the United States.54 This is also an industry 
'ions and that is regarded as sensitive by the United States.55 Currently, Indonesia's textile and 
'Jntracting apparel producers are confronted with a surge of illegal imports· from China.56 

- customs Corruption is the main reason behind the rising share in foreign products on 
~strictions Indonesia's domestic market. 57 This condition may lead to illegal transshipment of 
-efore, or textiles and apparel through Indonesia to the United States. 
'Spection, In order to prevent illegal transshipment and establishes a formal mechanism 
71 such a to help safeguard legitimate textile trade, U.S. Trade Representative Susan C. Sclnvab 
h them.] and Indonesia's Trade Minister Mari Pangestu have signed a Memorandum of 
{een the Understanding (MOU) on cooperation to-prevent illegal transshipment of textiles and 
also be apparel through Indonesia to the United States.58 Furthermore, Ministry of Trade 
disclose Director General for International Trade, Diah Maulida, annowlced on January 15, 
wise be 2007 that the Government ofIndonesia may abolish Decree No. 732/2002 conceming 
nterests Textile Import Arrangements. 59 The regulation, according to Maulida, lacks a legal 

basis and is often the source of criticism from other members of the World Trade 
mtation Organization (WTO).6o 
lesia to 
v shall 
rulings 
'I print 53 Emphasize that they are particularly helpful for the Attache offices, and each arrangement is tailored to 

more 	 the capacities and national policy of an individual country's customs administration. The United States 
has entered into Customs Mutual Assistance arrangements with 58 customs administrations. Istoms 

54 Central Statistic Agency, available at http://mvw.bps.go.id/index.shtml. 
~dures Based on Central Statistic Agency (BPS) and Indonesian Ministry of Industry data, the textile and 

gamlent industry is one of Indonesia's largest foreign exchange earners, contributing $8.6' billion in 

with exports in 2005, 14.9 percent of total non-oil and gas exports and approximately three percent of Gross 
Domesticj the 

55 Noting that in 2005, textile and apparel imports from Indonesia were valued at $3 billion, making 
:t0111S Indonesia the United States' fifth largest textile and apparel supplier in tenns ofvalue.) 
~nize 56 "Corruption behind the lack of control at customs: Indonesia's textile devastated by illegal imports from 

lents China (Country Report 2)", October 10, 2006, [online] available at 
http://w\vw.emer!!in!!textiles.coml?g=art &s=06 10 JOIndo1 &r=free&n= I,ssist 

57 It is puhlicly known that the condition wili be hard to be handled, as Chinese exporters are notoriously 
inventive and Indonesian customs are notoriously con'upt 

58 Office of the United Slates Trade Representative, "United States and Indonesia Sign Agreement to 
Prevent Illegal Transshipment of Textiles and Apparel, Scpo 26, 2006, available online at 

jing, http://,,,'ww.ustr.govlDocumenl_LibrarylPrcss _ Releases/2006/SeptemberfUnited _States_Indonesia _Sign 
_Agreement_to _Prcvent_ Illegal_Transshipments _ oCTextiles _Apparel.html 

59 Embassy of the United Stales Jakarta, "Recent Economic Reports, Indonesia: Trade and Investment 
oms Highlights", 

for January 2007, available online at http://jakarta.usembassy.gov/econ/trade-invesUan07.httnl 
<ill Under the Decree, only companies that have production facilities that use imported fabrics as inputs for 

, of finished products, such as ganncnts or fu11liture, may obtain textile import licenses, The GOl has often 
'ith noted that the Decree is designed to curb smuggling, but an increasing gap between GOl import statistics 
on for fabrics and partner country exports figures for those same items indicate that smuggling remains 

prevalent. 
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Concerning Indonesia as a transshipment center, the US-Indonesia FTA 
should be more restrictive concerning the enforcement and cooperation regime 
instituted in the textiles and apparel chapter than that provided for under the general 
customs administration chapter. Therefore, the U.S.-SFTA will be a good model for 
U.S.-Indonesia FTA. 61 Under Chapter 5 article 5.5, Singapore must ensure that its 
officials have the authority to examine textile and apparel goods imported into 
Singapore, exported from Singapore, processing and manipulated in a free trade Zone, 
or transshipped in Singapore en route to the United States, to ascertain that these 
goods correctly identify their country of origin, that the documents accompanying the 
goods correctly describe the goods, and that information may be shared with the 
United States.62 

This model may be extre~ly hard to follow by Indonesia, but the more 
restrictive the provision, the fewer pi'oblems will occur in the future. Whereas the 
FT A can be a good way to enhance economic relation between the US. and 
Indonesia, it also can be a stimulant for a bettcr legal system and administrative 
custom in Indonesia. 

Technical Barriers to Trade 
It is important to include this provision in the U.S. -Indonesia FT A. The provision is 
supposed to apply to technical regulations, standards and conformity assessment 
procedures as defined in the WTO Agreement on Technical Barriers to Trade63 and 
implied in the APEC Mutual Recognition Arrangement for Conformity Assessment of 
Telecommunications Equipment.64 The Uruguay Round on Technical Barriers to 
Trade specifies the rules of standard codes which cover processing method, 
conformity of assessment procedures, standardization by local government and non­
governmental bodies. 

Referring to prior USFTA, the US-SFT A has covered basic issues on 
technical barriers as it refers to the WTO Agreement on Technical Barriers to Trade 
and the Asia Pacific Economic Cooperation Forum (APEC) work program on 
Standards and Conformance.65 The Article or Annex should explicitly determine the 

61 Under U.S.-SFTA, Chapter 5, art 5.3. Singapore must track the movement of all textile trade, including 
activities within the free trade zonc, and is obligated to tum over all information obtained to the United 
States. 

62 US-SFTA, supra note 26, Explanation of Article 5.5 (footnote 5-2) 
63 Agreement on Technical J3aniers to Trade (GAIT 1994), available online at 

h1!:i:1.:I/w\\,\V.wto.orglenzlish/docs e/legaJ e/lczal c.hlm. TIlis agreement will extend and c1mify the 
Agreement on Technical Barriers to Trade reached in the Tokyo Round. It seeks to ensme that technical 
negotiations and standards, as well as testing and certification procedures, do not create nnnecessary 
obstacles to trade. However, it recognizes that countries have the right to establish protcction, at levels 
they consider appropriate, for example for human, animal or plant life or health or the environment, and 
shollld not be prevented from taking measures necessary to ensure those levels of protection are met. 

6' 	 See, Phase I and Phase II; from TIle Third APEC Ministerial Meeting On Telecommunications & 
Information Industry (TELMIN3) Singapore, June 3-5, 1998, Available online at 
h!!J;>://www.apecsec.org.sg/apec/ministerial statements/se9toral ministerialltelecomlnunicationsll298/rn 
ra.htmL 

65 US-SFTA, supra note 26, Chapter 6: Technical Barriers to Trade. Art 6.2. { .. the Parties should 10 the 
litaximum extent possible seek to enha/1ce their cooperation with each other in the area of technical 
regula/iollS, standards, and conformity assessment procedures and 10 deepen the mutual understanding 
and awareness of each other's systems, including through: (aJ exchanging information 011 technical 
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FTA . various teclmical barriers to trade as they can represent misunderstanding of 
gill1e !~ Indonesia's domestic economy, especially for sensitive goods in Indonesia, such as 
neral J poultry, meats, alcoholic beverages, etc.66 It applies to technical regulations, 
I for standards, and conformity assessment procedures. Overall, international standards are 
\t its encouraged to be used if they are appropriate. However, it does not mean that each 
into party has to change its level ofprotection as a resulf of standardization." 
one, 
leSe Government Procurement and Competition Policy 
the In Indonesia, the absence of a culture of competition is a major difficulty for foreign 
the investors. Competition is a relatively new concept for Indonesian business after many 

years enjoying privileges and protection.67 The lack of competition tied with large 
ore state involvement in the economy fosters comlption, cronyism, and collusion. 
the However, Indonesia has made significant progress in recent years.68 The competition 
md law was a step forward, but the agency faces problems of interpretation and 
've enforcement. Some 70 % of the 40 cases that w"re reviewed by the Business 

Competition Supervisory Commission between 2001 and 2004 cOlTesponded to 
tender collusion involving a state-owned companies or a government agency.69 

WTO Agreement on Government Procurement recognizes that laws, 
is regulations, procedures and practices regarding government procurement should not 
nt be prepared, adopted or applied to foreign or domestic products and services and to 
Id foreign or domestic suppliers so as to afford protection to domestic products or 
)f services or domestic suppliers and should not discriminate among foreign products or 
o services or among foreign suppliers. It is desirable to provide transparency of laws, 
I, regulations, procedures and practices regarding government procurement and the need 
.- to establish international procedures on notification, consultation, surveillance and 

dispute settlement with a view to ensuring a fair, prompt and effective enforcement of 
the international provisions on government procurement and to maintain the balance 
of rights and obligations at the highest possible level. 

Regarding this condition, a U.S.-Indonesia FTA should ensure transparency 
in the operations of state-owned companies and guarantees that those firms operate 
under nondiscriminatory commercial considerations. The U.S.-Singapore FTA 
provides this provision in detail in Chapter 12. The provision states that {. ..each party 
shall adopt or maintain measures to proscribe al1ticompetitive business conduct with 
the objective o/promoting ecollomic efficiency and consumer welfare, and shall take 

regulations, standards al/d conformity assessment procedures; (b) holding consultations /0 address and 
resolve any matters that may arise from the application ofspecific technical reg1llatiOlls, standm'ds and 
conformity assessment procedures; (c) promoting the use ofinternational standards by each Party il1 its 
technical regulations, standards and conformity assessment procedures; and (dJ facilitating and 
promoting mechanisms relating to technical regulations, standards and conformity assessment 
procedures that would enhance and promote trade between the Parties ... ) 

66 Indonesian Muslims, who constitute of 85% of the population, demand halal certification, which ensuring 
that cosmetics and other chemicals do not contain pork products. 

67 Pardede, Soy M. 2005. Development of Competition Policy and Recent Issues in East Asian Economies: 
TIle hldonesian Experience. Paper presented at the Second East Asia Conference on Competition Law 
and Policy, Bogor (May 3-4). 

68 hl 1999, Indonesia enacted its competition law, creating an agency charged with investigating collusion 
in producer markets. 

69 WTO (World Trade Organization), 2003. Trade Policy Review: Indonesia. (January) Geneva. 

" 


http:agency.69
http:years.68
http:protection.67


Main Clauses OJu.s. - Indonesia Free Trade Agreement 204 

appropl'iate action with respect to such conduct].70 The U.S. Indonesia Business 
Council has called on the Indonesian government to make the procurement and 
tendering process more transparent.71 But still, the government of Indonesia has to 
deal seriously with corruption, cronyism, and collusion. Otherwise, the provision will 
be meaningless and Indonesia might have more claims from the US. This condition is 
far from what happen in the US system, which needs to be discussed more seriously 
by the parties. 

Investment 
The investment provision would be the most important part of U.S.-Indonesia FTA. 
There are mutual relationships between both countries; US investors would have 
more oPPOltunities to explore Indonesia's natural resources, while Indonesia could 
create more employment and fund national development. The new govemment has 
been transforming Indonesia into a country with one of the most liberal policy and 
regulatory frameworks for investments in Southeast Asia. Serious efforts are being 
made to ensure that investors clearlY"-understand investment laws, rules and 
regulations. 

Many countries determined that foreign investors could not own more than a 
certain percentage of telecommunications or other strategic national infrastructure 
sectors or set conditions on ownership.72 With regard to the percentage of foreign 
ownership allowed, foreign direct investment in Indonesia is conducted in two ways; 
namely joint venture with domestic investors or full (100%) foreign investment.73 The 
government is continuing to review the lines of business open to foreign direct 
investment and the allowable percentage of foreign ownership.74 With regard to the 
size of foreign investment, in practice, the Investment Board75 determines the 
minimum reasonable paid up capital of the limited liability company to be 
established, depending on the nature and type of business. 76 

The Indonesian constitution guarantees foreign investors the following basic 
rights (a) Freedom from expropriation without just compensation; (b) Right to remit 
profits, capital gains, and dividends within the guidelines of the Bank of Indonesia, 
the country's central monetary authority; (c) Right to remit the proceeds of the 
liquidation of investments; (c) Right to obtain foreign exchange to meet principal and 
interest payments on foreign obligations.77 

7°US-SFTA 
7\ Noting 111<;t monopoly on distributing and retailing ended in October 2005, allowing investor 

to playa role in oil refining and distribution. 
12 Many countries imposed performance requiremcnts on foreign illvestors so that they had to hire a certain 

proportion of local workers, or use a particular level of local content. 
73 indonesia welcomes foreign direct investment, whether by individuals or entities. The investment is 

made in the fonn of a limited liability company. 
74 The Govel1lment is preparing a unified law on Investment that will replace the existing Domestic Capital 

'Investment Law and the Foreign Investment Law and regulate investment on all sectors. 
75 The Indonesian govemment office with jurisdiction over and domestic investment matters 
76 For example, the reasonable paid up capital fora company in service sector is nonnaHy US$1 00,000. 
77 See Investment Policies Statement by the Government of Indonesia, available online at Indonesia's 

Investment Board 
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J Indonesia is also a full member of the Multilateral Investment Guarantee llless 
J " Agency (MIGA), which is a member of the World Bank Group.78 A standard bilateral and 1 : agreement contains provisions to create favorable investment conditions for nationals ,lS to r "'\ of Indonesia and the contracting paliy on the basis of sovereign equality and mutual will ,,t benefit. 79 This is designed to encourage investment in both countries. >n is \ . i

1 However, problems still occur because of the overall investment climate, usly 	 to:;' which is experiencing legal uncertainty, inconsistent policies in general, and 
I' discretionary policies of local governments. This climate is getting Worse due to 
t; corruption and political risk issues. To minimize the risks, the FT A should explicitly 
1',·""i' describe 	 and define the investment provision as clear as possible, particularly fA. 
} expropriation. In this case, a plain and simple definition section would be a great lVe 	 t,.: 

conh·ibution. The provision might deal with most favored nations, national treatment, llid 
'" and minimum standard of treatment, which have been discussed specifically in the las 	 , , 

earlier SUb-topic. The Indonesian government should undertake more vigorous and nd 
systematic 	 enforcement of laws and regulation, corruption issues and promoteng 
transparency.ld 
Article 15.6 US - SFT A clearly mentions exprOpriation and nationalization. 
f. ..Neither party may expropriate or nationalize a covered investment either directly a 
or indirectly through measures equivalent to expropriation or nationalization, except 'e 

n 	 for a public pUipose; in a non discriminatory manner; and on payment of prompt, 
adequate, and effective compensation}. This provision is relevant to either US interest 
or Indonesia policy. It seems that there might not be a problem regarding 
expropriation. 

In the Investor-State dispute settlement clause, the US-SFT A as well as the 
proposed US-Thailand FT A, mentions that roo.in the event of an investment dispute, 
the claimant and the respondent should initially seek to resolve the dispute through 
consultation and negotiation, which may include the use of non binding, third party 
proceduresj.8o If any such dispute cannot be settled within six months following the 
date when the dispute has been raised through written notification, the dispute may be 
submitted to: the disputing Party's competent judicial or administrative bodies, in 
accordance with the laws and regulations of that Party; or the International Center for 
Settlement of Investment Dispute (ICSID); or an international arbitrator or ad hoc 
arbitration tribunal established under the Arbitration Rules of the United Nations 
Commission on Intemational Law (UNClTRAL). This kind of clause gives more 
options for the parties to settle their disputes. Therefore, US-Indonesia should adopt 
this provision to prevent stagnancy in dispute resolution through domestic judicial 
body in Indonesia. 

Intellectual Property Rights (IPRs) 

78 MIGA is a multilateral risk mitigator, promoting foreign direct investment into developing countries by 
insuring investors against political or noncommercial risks, mediating disputes between investors and 
govemments, advising governments on attracting investment and sharing through online investment 
infonnation services 

79 Read Govemmcnt Regulation no. 20 of 1994 Conceming on Investment, and Govemment Regulation no. 
83 of 2001 on the Amendment to Govemment Regulation no. 20 of 1994 on Ownership of Shares of 
Companies Established in the Framework of Foreign Investment. 

80 US-SFTA, supra note 26, Art. 15.14. 

-
() 

o,; 
0 

'. ".-~. 

~~ , ~ t, - ". ;.:~~:~.:::>.~ 
-~-: "\.­

http:proceduresj.8o
http:benefit.79
http:Group.78


Main Clauses D/US. Indonesia Free Trade Agreement 

Based on the FTAs that the U.S. has entered into or proposes to sign with other 
countries, it intends to achieve a higher level of IPRs protection, beyond the minimum 
standards under the Agreement on Trade Related Aspects of Intellectual Property 
Rights (TRIPs). Agreement on TRIPs affirms that { .. each member shall accord to the 
nationals ofother Members treatment no less favorable than that it accords to its OWl! 

nationals with regard to the protection ofintellectual property ... } and { .. With regard 
to the protectioll ofintellectual property, any advantage, favor, privilege or immunity 
granted by a Member to the nationals of any other country shall be accorded 
immediately and unconditionally to the nationals of all other Members}. Countries 
concluding a free trade agreement with the U.S. are required to provide stricter IPRs 
regimes than they are required to provide to any other countries, in exchange for 
greater access to the U.S. market 81 The free trade agreements that the United States 
has signed with Singapore and Chile contain chapters with intellectual property rights 
commitments, which states that Singapore and Chile must give preferential treatment 
to the U.S. right holders. 82 

The treaties concluded between the US and its trade partners are basically 
built on the provisions of the North American Free Trade Agreement (NAFTA) and 
the basic rules embodied in US legislation, even though the proposed FT As are in 
principle open to negotiation. 83 In fact, all FT As or treaties signed by the US are quite 
similar to one another.84 While negotiation is possible on some issues, the US trade 
negotiators are committed to the basic structure of the model treaty and will only 
accept minor changes. 

The significant provisions under U.S. FTAs are (a) greater patent protection 
for new subjects and restrictions on issuing of compulsory licenses; (b) patent-like 
protection for plant varieties; (c) exclusivity over test data and relevant undisclosed 
information; (d) protection of trademarks that are not visually perceptible; (e) 
copyright protection for digital technologies; and (f) effective remedies for 
enforcement of IPRs.85 

Regarding these proposed provisions by the United States, there has been increasing 
concern about the costs and benefits ofFTAs to developing countries. 

On the one hand, increased economic cooperation between developed and 
developing nations can lead to an increased volume of international trade and 
investment in the latter.86 On the other hand, the liberalized economic activities on the 

81 For example, the US-JfTA requires Jordan to give effect to Alticles 1 14 of the World Intellectual 
I'ropc11u Organization (WIPO) Copyright Treaty (1996) and to ratify Articles 1-22 of the International 
Convention for the Protection of New Varieties of Plants (1991) (UPOV Convention). See, art. 4.1 of 
U.S.-Jordan FTA. 

82 See Chapter 17'" of U.S.-Chile fTA, Chapter 16 U.S.-Singapore FTA. 
81 Under the Bipaltisan Trade Promotion Authority Aet of 2002 the Congress has stated that one overall 

negotiating objective for the US is to obtain in bilateral and multilateral agreements provisions that 
"reflect a standard of protection similar to that found in United States Jaw". See Section 
2102(b)(4)(A)(i)(II), codified as 19 USC 3802. 

84 See, for example, NAITA, art. 1702, TRll>S, art 1.1 available at 
http://www.wto.orglenglish!docs_ellegal_e/legaLe.htm#TRlPs. Article 4.1 of the US-Jordan FT A. 

85 Kuanpoth, supra note 23. 
86 In fact, this is the basic purpose of a bilateral agreement or FT A. 

o 
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)ther bilateral and regional levels will not suit the needs of developing nations.81 This 
num provision brings more problems considering Indonesian legal system. Indonesia still 
·erty needs more clean and good regulations concerning intellectual property rights to 
, the minimize the piracy and other illegal activities of intellectual property infringement. 
Jwn On the one hand, Indonesia might proposc that the US gives some exceptions for 
ard applications for intellectual property rights, specifically in educational materials and 
1ity pharmaceuticals. The government's ability to meet public health needs may be limited 
Jed if Indonesia is unable to make licensing compulsory, permit parallel imports, or grant 
ies local pharmaceutical firms the right to conduct clinical trials on patent medicines. 
Rs Delaying the availability of generic medicines for more than 30 million poor people 
for could be costly for Indonesia. Strict copyright protection on digital or pre-printed 
:es material for educational purposes might curtail offerings in schools and colleges. 
lts There are some possible recommendations to these problems: (a) Indonesia 
nt should strengthen the enforcement oflPRs law continuously, and (b) on the on hand, 

the US should allow some flexibility on educational and public health issues. Thus, 
the provision of IPRs should address these exceptions clearly. Otherwise, the FT A 
will create more problems both for Indonesia and the US. 

n 
Dispute Resolution 
In the dispute resolution clause, the FTA might allow for some involvement by the 
private sector. The government recognized that foreign investors must have an 
appropriate forum to resolve disputes that cannot be settled amicably. While such 
disputes would normally lie within the jurisdiction of a competent court,88 parties may 
agree in certain cascs to pursue extra-judicial adjUdication and to choose an 
appropriate forum, including international conciliation or arbitration. As this 
consideration regards Indonesia, along with being a full mcmber of MIG A, Indonesia 
has become a member of the International Center for Settlement of Investment 
Disputes (ICSID) at Washington DC.89 

In December 2003, Indonesia's House of Representatives passed the 
Industrial Disputes Settlement Act (Law 2/2004).90 This law introduced five d\spute 
settlement procedures, namely bipartite settlement, mediation, conciliation, arbitration 
and an Industrial Relations Court.91 The new labor courts, along with other dispute 
resolution mechanisms, will replace the existing system of regional and central labor 
dispute settlement committees, which unions and employers have often criticized as 
costly, very time-consuming and subject to corruption.92 

The Industrial Relations Court, represented at both the district and Supreme 
Court level, will feature judges dravv'll from the general courts, assisted by ad hoc 
judges taken equally from lists submitted by trade unions and employer 

S7 Such trade deals will bring about the opposite results for those countries, The prospective social costs of 
the bilateral trade treaties include various problems relating to monopolization, public health, education, 
food security, environment, labor rights, technology transfer, biodivcrsity management, etc. 

Sg Especially for Indonesia whieh does not have a good reputation in regulations and legal system, 

89 Indonesia became the member ofICSID on Feb 16, 1968. 

90 Fonner President Megawati signed into law in January 2004. 

91 Read Law 2 of2004: the hldustrial Dispute Settlement Act. Chapter II § 1 (3.1) 

92 Indonesia's hlvestment Board, http://www~bkpm.go.idlbkpmlnews.php?mode=baca&info id=49/i . 
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associations.93 Parties must attempt mediation or conciliation before submitting 
petitions to the labor court.94 In an effort to reduce processing time, the Act stipulates 
timeframes for court actions. The court will not charge parties for execution costs in 
suits valued below 15 million Rupiah ($1,500).95 The Supreme Court oversees the 
Industrial Relations Court and may hear appeals in disputes of rights and employment 
termination cases. 

In addition to the MIGA and ICSID, the U.S.-Indonesia FTA may give each 
party more choices in resolving industrial disputes. This provision could give mutual 
benefit and more certainty for both parties. However, the Government of Indonesia 
needs to reform any other related matters to the process of dispute settlement, 
especially how to avoid corruption, collusion and cronyisms. 

The U.S. Jordan FTA established a model by including in the main text a 
section on labor that is subject to the same dispute settlement procedures as other 
provisions in the agreement. 111e Chile and Singapore FT As reaffirm each party's 
existing commitment to the core labor standards contained in the ILO's Declaration 
on Fundamental Principles and Rights at Work.96 These two FTAs followed the U.S.­
Jordan standard by including workers' rights provisions in the body of the agreement 
and making violations subject to the same dispute settlement procedures as 
commercial disputes. 97 However, the U.S.-Chile and U.S.-Singapore FTAs follow the 
practice of basing labor obligations on the effective enforcement of each country's 
own laws in trade related sectors. 98 

On the other hand, the Central America-Dominican Republic-United States 
Free Trade Agreement (CAFTA-DR) model requires consultations if a party believes 
that another party is not complying with identified core labor standards.99 Under the 
agreement, only a partner government can invoke consultations and subsequent 
enforcement measures. The provision requires additional consultations or a meeting 
of the CAFT A-DR cabinet level Free Trade Commission. If the cabinet cannot 
resolve the dispute, the matter may be referred to a dispute settlement paneL 

Based on these two models, U.S.-Indonesia FTA should adopt the basic 
labor and dispute settlement framework of the CAFTA-DR because it creates 
mechanisms to strengthen each party's institutional capacity. This system assists the 
parties in establishing priorities for and carries out initiatives on effectively applying 
fundamental labor rights, legislation and practice relating to ILO Convention 182.100 

Regarding environmental dispute settlement, U.S.-Indonesia FTA should review the 
CAFTA-DR system. Under the CAFT A-DR, a single member of the Environmental 

93 Law 2 of 2004, supra note 140, Chapter II § 2 (61) 

94 rd. Chapter III § I (55) 

95 Id. Chapter V § 2 (122) 

96 Elliott, Kimberly Ann. 2004. Labor Standards, Development, and CAFTA. Washington: Institute for 


International Economics. 
91 Gary Clyde Hufbauer & Sjamsu Rahardja, Toward US-Indonesia FTA. 2007. Chapter 4, at 3. 
98 Elliott, Kimberly Ann, and Richard B. Freeman. 2003. Can Labor Standards Improve Under 

Globalization? Washington: Institute for International Economics. 
99 Central America-Dominican Republic-United States Free Trade Agreement (CAFTA-DR), Jan 28, 2004, 

43 l.L.M. 514 (2004), Chapter 16. 
'°"Hufbauer, supra note 97, Chapter 4, pg.16. 

http:standards.99
http:1,500).95
http:court.94
http:associations.93
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tting Council may easily request a detailed factual record for a case by request. IOI 

lates record contains provisions for including environmental expertise when resolving 
ts in If a party does not comply with the panel's finding that the party is failing to 
. the its environmental laws, CAFTA-DR allows for monetary assessments to 
lent the underlying enforcement problem. However, the main problem is a 

financaal requirement. In this case, initiative and funding should be provided to 
ach strengthen the institutional and technical capacity needed to deal with infringements 
iIa:l of environmental regulations in Indonesia.102 

'sia 
'nt, Agriculture . 

Agricultural provisions will be a controversial part of U.S.-Indonesia FT A. The 
t a livelihoods of Indonesian farmers might be threatened if the FTA is approved. Once 
ter the FTA is implemented, US agricultural products will be able to enter into 

Indonesian market easily, and vice versa. In 2005, the U.S.-Indonesia trade balance in 
agricultural products was a surplus of about $746 million. That year, the United States ,

'.- exported over $956 million in agricultural products to Indonesia. DUling that same 
at period, the United States imported about $1,702 million of agricultural products from 
IS Indonesia. IO) 

e However, the key point is that local Indonesian farm products are unlikely to 
s be able to compete with US counterparts, as the US annually spends billions of 

dollars in subsidies to its farmers, for corn and maize for example, allowing US 
farmers to sell their products in the world market, including Indonesia, at low 
prices. 104 This is one of the reasons why the Doha Ronnd collapsed. IDS This condition 
might threat the livelihood ofIndonesian farmers if the FT A is concluded. In addition, 
technical barriers and illegal transshipment can be a problem as well. Indonesia may 
be a transit point for illegal transshipment to the United States. Corruption is the main 
reason behind the rising share in foreign products on Indonesia's domestic market. 

In order to deal with this problem, U.S.-Indonesia FTA should consider these 
key elements: 
(a) Export Subsidies. 
The United States and Indonesia should 110t use agricultural export subsidies in eaeh 
other's markets, unless the exporter believes that a third country is subsidizing its 
exports into the other FTA country's market In such cases, special provisions could 

IOJ CAPT A-DR, supra note 99, Chaptcr 17. 

102 Hufbauer, supra note 97, Chapter 4,pg.17. 

103 USDA (United States Department of Agriculture), 2007. US Trade Iutemet System, Washington. 


Available at http://www.fas.usda.gov.;USITC(USIntemationaITradeCommission).2003.US­
Singapore Free Trade Agreement: Potential Economy wide and Selected Sectoral Effects. Washington. 

104 Even though U.S. Trade Representative Susan Schwab reaffimled U.S. commitment to go even further 
than the 60 percent reduction in trade-distOlting domestic support spending for fanners offered since 
October 2005, some other G-6 parties were unwilling to offer real increases in agricnltural market 
access through lower tariffs and other barriers. See, Andrzej Zwaniecki, U.S. Must Refom1 Farm 
Policy, U.S. Agriculture Secretary Says, Aug 31, 2006, available online at 
http://usin[o,state.gov!xarehives/display.html?p=washfile­
english&v=2006&m=Augnst&x=200G0831172749SAikceinawzO.92~4:tl. 

lOS Merlinda D. Ingco & John D. Nash, What"s at Stake? Developing Country Interests in the Doha 
Development Round Agriculture and the wro. The World Bank and Oxford University Press. 2004. 
at. 19. 
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provide measures to counter the third country's subsidies; In this case, it would be 1 
hard to believe that U.S. would reduce subsidies for their farmers and voluntarily t 
engage in the FT A in favor of Indonesia. Similar situations existed with other 1. 
proposed U.S. FTAs, such as Malaysia, Thailand and Korea, and the protests still try t 
to oppose this US-favored provision. \ 
(b) Rules of Origin and Safeguard Measures. 	 1 
The Agreement should address strong but simple rules of origin, consistent with 1 
other U.S. free trade agreements in the region. The general rules of origin aret 
supposed to ensure that only U.S. and Indonesian goods benefit from the preferential l' 
market access commitments. More detailed provisions apply to a few agricultural (. 
goods. t06 Under the Agreement, the United States and Indonesia may affirm their 
existing rights and obligations under the WTO Sanitary and Phytosanitary Measures 
(SPS) Agreement. t07 The FT A might also deal and negotiate more detailed provisions 
which would provide greater benefits for both parties, such as export state trading 
enterprises and an agricultural trade forum. 
Free trade may increase employment opportunities in some sectors, but that has not 
always transformed into higher wages and better working conditions for a large 
number of workers in developing countries. lOS Similarly, some groups of farmers may 
be able to reap occasional commodity price hikes as a result of a liberalized market, 
but market imperfections along with structural problems may prevent many farmers 
from enjoying the benefits of free trade. to9 In such a situation, social protections must 
go along with free trade to reduce adverse effects on those at the bottom of the socio­
economic hierarchy. This will be a controversial issue for the parties, especially 
Indonesia. 

The United States has never required adherence to new and detailed 
environmental and labor standards on any signed agreements. Instead, the agreements 
commit countries to promoting workers' rights and protecting the environment 
generally; proclaiming that each government should enforce its own domestic 
environmental and labor laws and not weaken laws or reduces labor protectio~. 110 

CONCLUSION 

Even though bilateral free tradc agreements are not a major element of Indonesia's 
trade diplomacy and policy, Indonesia is beginning to contemplate more seriously the 

106 Especially for sensitive list goods for both pat1ies. 
101 Rend Article 20 of the General Agreemcnt on Tariffs and Trade (GATT 1994), which allows 

govel1ll1lcnts to act on trade in order to protect human, animal or plant life or health, provided they do 
not discriminate or use this as disguised protectionism. In addition, there are two specific WTO 
agreements dealing with food safety and animal and plant health and safety, and with product 
standards. 

108 	 Vilailuk Tiranutti, "Protecting Workers from the Effects of FTAs." The Nation, Bangkok, October 3, 
2006. 

109 	 Worawan Chandoeywit, "Mechanisms Jor Adjustment or Social Safety Nets," (noting that the FTAs 
between Thailand and seven other countries (namely, Australia, China, India, New Zealand, Peru, 
Japan and the United States) will create 80,000 jobs in the gannent and leatherwear industries. 
However, another 20,000 jobs in the wood, paper, printing, chemical products, rubber and plaster, and 
metal and metal products industries were expected to disappear.) 

110 	 Hutbauer, supra note 97, Chapter 4, pg. 2 
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would be ofbilateral FTAs in promoting trade and economic cooperation with a number of 
)luntarily ntdes. Indonesia has extensive economic and trade relations with the United States 
itb other use it is Indonesia's second most important trade and economic partners.
; still try JStrengthening political and overall relations with the United States could also be a 

{'major factor in forming a free trade agreement. 
~However, concluding a free trade agreement with the United States will be more 

nt with ,\difficuit than with other developing countries. It will involve wider coverage, and the 
gin are . f commitments will be deeper as they will cover not only cross border p~oblems but 
~rential ~ Jalso many other issues, such as domestic regulations, corruption, legal enforcement, 
ultural ~ i etc. A free trade agreement with the United States could have a great effect on 
1 their : Indonesia's economic and legal reform agenda. In designing a fi'ee trade agreement 
asures between Indonesia and the United States, the negotiators need to consider a 
isiol1s proportional economic analysis, well-prepared negotiation, and appropriate elements 
ading of the agreement. Overall, the US Indonesia FTA has the possibility of being 

successful because it could give benefits for both countries. However, there would be 
;; 110t significant problems in implementing it. The problems would mainly arise in 
arge agriculture, investment, and IPRs issues. These problems will remain, unless 
may Indonesia continues to strengthen its legal system and law enforcement, encourages 
ket, transparency, improves facilities and seriously deals with corruption issues. On the 
lers other side, the US also needs to lower its trade liberalization standards and provide 
lUst flexibility regarding public issues. 
lO­ Furthermore, in order to be ready to engage in an FTA, both countries, 
lly Indonesia and the United States, should prepare and take more action in some 

important issues. Improved customs facilitation is crucial for enhanced Indonesian 
~d access to the US market, and vice versa. Regulations on product labeling, technical 
ts standards and professional workers need to be improved. Indonesia should work with 
it the United States to enforce its IPR laws and to resolve the sensitive issues in both 

countries. Even though the U.S. Indonesia FTA is not possible in the near future, 
both countries should start talks and preparations because it is worth pursuing for 
political, legal and economic reasons, particularly for Indonesia. ' 
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