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Rights Of Maintenance For Grandparents And
Other Relatives Under Islamic Law In Malaysia
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ABSTRACT

Maintenance or nafqat is the plural for the word nafagah . It means something
which is given by a person of which he himself requires and needed by another
consisting of food, drinks and others.! These may also include clothing and
lodging.® Under Islamic law, it is incumbent upon family members to maintain
each other mutually. The rule being that one party is in need while the other has
the means to offer aid. A father, for instance, is to provide for his children.
Equally, children are also to maintain their indigent parents. However, not
much has been deliberated upon the right of a grandparent to receive support
from his grandchild and vice versa, in Malaysia. Little is made known to the
masses that a sibling is required to provide for a needy sibling, an uncle has a
similar obligation towards a poor nephew and so forth. The right to be supported,
however, does not include every family member for this is certainly impraticable
and burdensome. Distant relatives therefore are naturally excluded. Difference
of religion will also affect the right to receive support and it is also dependent on
the closeness of one’s relationship to the provider. Still, jurists hold different
views on the said matters. This article therefore will look into the rights of
grandparents, grandchildren and other relatives to acquire maintenance under
the different schools of Islamic law. Reference will also be made to the Islamic
Family Law (Federal Territories) Act 1984, hereinafter referred to as Act 303 in
discussing the law in Malaysia as the provision in the said Act relating to
maintenance of relatives is similar to the provisions in the other states.

MAINTENANCE OF GRANDPARENTS

The causes of maintenance under Islamic Law are blood relation, ownership and
marital ties between spouses.’ Pertaining to blood relation, a family member is
bound to support the other on the ground that they are a part of the other by way
of relation and also based on the feelings of compassion.® In discussing the right
of maintenance for grandparents, it becomes inevitable not to discuss the parents’
nights as further reading will reveal that both parties are treated alike in respect of
nafaqah. As regards parents, the majority of fugaha concur that maintenance is
the right of parents. Several authorities are brought to substantiate this. The
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Malikis, for instance, base their opinion on the following quranic verses® viz. in
Surah Lugman, verse 15 where Allah commands “ But if they (parents) strive with
thee to make thee ascribe unto Me as partner that of which thou has no knowledge,
then obey them not. Consort with them kindly.”, in Surah Al-Baqarah, verse 233
** Mothers shall suckle their children for two whole years for those who wish to
complete the suckling. The duty of feeding and clothing nursing mothers in a
seemly manner is upon the father of the child. No one should be charged beyond
his capacity. * and also in Surah Al-Israa, verse 23 .. And (show) kindness to
parents.” A tradition of the Prophet , “Thou and thy property are thy father’s “ is
also cited as authority for extending the right of maintenance to mothers by way of
analogy or giyas.® Similarly, the Shafiis hold that the duty to provide for one’s
parents is also based on the guranic injunctions and the sunnah.” The Kifayatul
Akhyar also cites Surah Al-Lugman, verse 15 and a tradition of the Prophet: “
Verily your children is a gift from Allah and their property are yours when you are
in need of them”, as authorities. The Hanafis too hold that children are to support
their parents base on the similar quranic verse.®
Although the majority of fugaha are unanimous that maintenance is the
right of parents, they however differ on its entitlement in respect of grandparents.
For instance, the Malikis restrict the right of nafagah to parents only.” Conversely,
the Shafiis, Hanbalis and Hanafis assert that a person is bound not only to support
his parents but also his grandparents. The All-Umm states that it is incumbent
upon a child to maintain his father who is incapable to support himself out of his
own labour. ' This is so since the child exists from the father and that the right of
a father is greater upon his child. It further adds that grandparents too have similar
rights, no matter how remote since they are regarded as “father™."" Similarly, the
Kifayatul Akhyar asserts that grandparents are treated like parents as well. After
citing the various quranic injunctions and the sunnah as the basis of responsibility
for maintaining parents, the Kifayatul Akhyar states that grandparents are included
in the category of parents, as in the cases of emancipating a slave, the exemption
of the punishment of gisas and so forth."? As for the Hanafis, according to the
Hedaya it is incumbent upon a man to maintain his grandparents where they are in
necessitous circumstances.” Reason being that grandparents are regarded as
parents since the former are vested with the similar authorities in matters of
___guardianship, inheritance and hadhanah, respectively, in default of the latter. The
Hanbalis hold that fathers, how high soever are bound to maintain their children
and are also entitled the same, irrelevant of the right to inherit."* Thus this means
that a maternal grandfather may claim maintenance although he has no right of
inheritance against his grandchild from the daughter.'s
Pertaining to the difference of religion, this will not hinder a non-Muslim
grandparent from receiving maintenance. As has been aforementioned, parents
and grandparents are treated alike to the right of support by their immediate
descendant. Grandparents are still entitled to maintenance although they be of
different religion. According to the Hanafis, “ ..in the case of difference of
religion , a man is under no obligation to provide maintenance except his wife, his
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parents, grandparents and grandchildren . “'* Their argument being that the
verse pertaining to the basis of obligation for maintaining parents was revealed to
a Muslim whose parents were infidels. The same thus applies in a situation where
either grandparent is a non Muslim since a grandfather assumes the status of a
father and a grandmother takes after the role of a mother in matters relating to
inheritance, guardianship and hadhanah in default of either parent. The Shafiis
equally agree that grandparents are to be maintained although they be of different
religion. This finds support in the Minhaj-et-Talibin which firmly states that
“Ancestors and descendants should maintain each other mutually without
distinction of sex and religion..”."” Conversely, unlike the Hanafis and Shafiis, the
Hanbalis hold that there is no obligation to provide support where either party is
anon-Muslim."*

The duty to provide for a grandparent only exists where the said person
is in a state of want. No one is therefore under any obligation to support another
relation who is already in possession of sufficient subsistence to survive. The
Hedaya asserts that “ It is incumbent upon a person to provide maintenance for
his father, mother, grandfathers and grandmothers if they should happen to be in
necessitious circumstances.. “'* Furthermore, according to the Kifayatul Akhyar,
one of the conditions for parents to be supported is that they must not be in a
state of affluence regardless that the parents are sick, mentally ill or blind as they
are notin need.” And since parents and grandparents are treated alike, it follows
that the same condition applies.

*MAINTENANCE OF GRANDCHILDREN

Generally, the law also fixes the duty upon a person to provide for his relations
other than the parents and grandparents. Example gratia, according to the Shafiis,
maintenance is obligatory upon a family member on the basis of mutual relation,
hence, a man is also to support not only his children but also his grandchildren,
how low soever.” Similarly, the Hanafis also accord the right of maintenance to a
grandchild.” The Hanbalis further add that every child how low soever is entitled
to maintenance regardless of the right to inherit* Thus this means that a grandchild
from the daughter is equally entitled to support as the grandchild from the son
although the grandparent cannot inherit from either of the former grandchild unlike
the latter. ™

The basis of the law for providing maintenance to grandchildren
according to the Shafiis are similar to the authorities applicable to children® | inter
alia the following quranic injuction and sunnah:

*“And do not murder your children for fear of poverty. “¥
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Rasulullah (s.a.w.) said to the wife of Abu Sufyan :

“Take from his (Abu Sufyan) property what is sufficient for
yourself in equitable manner and what is sufficient for your
child. “

In matters of nafagah a grandchild is treated like ones child since there is
similarity of parentage and want between both parties.”* A grandchild, however,
will only be supported subject to several conditions. Since children and
grandchildren are treated alike in respect of the right of maintenance, it therefore
follows that similar conditions apply to the latter.

Firstly, according to the Shafiis, the grandparent must be in a state of
affluence viz. he is in possession of extra-sustenance for himself and his wife for
one full day.* This means that if he possesses what is only sufficient for himself
and his spouse, there is no duty upon him to provide for his grandchildren base
on the following tradition reported by Muslim:

* Begin with yourself. *

Secondly, the grandchild must be in a state of poverty and either a minor,
or chronically sick which does not enable him to work or a lunatic.

Poverty has been defined to mean that the said grandchild is incapable of
labour, hence if he is healthy, has attained puberty and is also capable to work, no
duty is laid upon the grandfather to support him.*

It should be noted that according to the Hanafis, a man is bound to
support his infant child although he be poor on the ground that there is participation
of blood.” The same thus applies in the case of a grandfather. As a grandfather
is regarded a father, it follows that a poor grandfather is still bound to maintain his
needy grandchild.

Although the Hanafis, Shaffiis and Hanbalis agree that maintenance is
due to grandchildren, the Malikis opine otherwise. According to the Malikis,
maintenance is obligatory upon parents and children only who are immediately
related and does not include other relations.” For that reason, no maintenance is
due to grandparents on either side as in the case where a grandparent is also not
obliged to provide support for his grandchild.

With respect to religion, the Hanafis and Shafiis agree that similarity of
faith is irrelevant when determining the right of support to a grandchild. The
Hedaya states that difference of religion forbids the obligation of maintenance of
any relation except wife, parents, grandparents, children and grandchildren.”
Likewise as has been aforementioned, the Minhaj-et-Talibin states that family
members are to maintain each other mutually without distinction of sex nor religion.
As for the Hanbalis, where either one party is a Muslim and the other is not, for
that reason there is no duty to give support.*
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MAINTENANCE OF SIBLINGS

Do siblings owe each other any obligation in respect of nafagah? According to
Hammudah Abd Al-Ati, it is generally agreed that the intra-generational relationship
between siblings must be governed by kindness, love, equity and everything that
ismeant in the concept of ihsan.” However, he explains that jurists seem to differ
in their opinion as to its specific application. Some state that it is the fixed
responsibilities of siblings to maintain each other in needy circumstances. Failure
to fulfill this duty indicates ingratitudeness and disrespect for blood ties which is
punishable not only now but in the hereafter as well. Others however opined that
ihsan between siblings means a general sentiment of compassion and consideration
which does not amount to any particular compulsory pattern of help for needy
individuals are actually the responsibility of the the whole community and not
only of the blood relations.*

As for the Hanafis, they argue that it becomes obligatory upon a person
to maintain his male relations within the prohibited degrees provided they are
infant and indigent.”” Pertaining to female relation within the similar degrees, the
duty exists eventhough they are adults on the condition that they are in need.
This duty extends to the adult male relations within the prohibited degrees who
are poor and disabled or blind.”* This means that according to the Hanafis, a
sibling is required to maintain another sibling. The duty, however, is fixed on the
condition that both parties are capable of inheriting from each other. Hence, there
is no duty on a_Muslim to provide for his non-Muslim brother since the latter
acquires no inheritance from the former.” Also, since the right to support is
dependant on the condition to inherit, it follows that the amount of maintenance to
be provided is in proportion to inheritance. For instance, an indigent man with
fulll, paternal and maternal sisters who are with means must provide maintenance
to him in five shares. The full sister must furnish three-fifths of the maintenance
while the paternal and maternal sisters are each to provide one fifth.** Unlike the
Hanafis, although the Hanbalis impose the duty of maintaining one’s relatives
(besides parents how high so-ever and children how low so-ever) on the basis of
inheritance, this is so regardles of whether they are within the prohibited degree
or otherwise. Furthermore, a fundamental condition to the right of maintenance is
that parties must profess the similar faith which is also the necessary condition for
succession.*’ Conversely, according to the Shafiis, the duty to provide suppport
does not include those relations outside the line of parentage. © Hence, for instance,
a brother or an uncle from either side are not to be supported. The Malikis too as
aforementioned do not grant the right to be supported to other relations except
that of a parent and a child. Hence, no duty is imposed on a sibling to support
another sibling.



Rights Of Maintenance For Grandparents And Other Relatives Under Islamic LawIn M'sia 159

MAINTENANCE OF UNCLE,AUNT,NEPHEW AND NIECE

Among the Hanafis, the duty to provide for grandparents and grandchildren is
also extended to other relations that include one’s uncle, aunt, nephew and niece.
The Hedaya declares:

“ Itis aman’s duty to provide maintenance for all his infant male
relations within the prohibited degrees, who are in poverty; and
also to all female relations within the same degrees, whether
infants or adults, where they are in necessity; and also to all
adult male relations, within the same degrees, who are poor and
disabled, or blind.

What may be deduced is that nafaqah is due to all relations within the
prohibited degree who are in the state of indigent. One, thenceforth, is to support
his uncle or aunt from both the maternal and paternal sides and ones niece or
nephew from either the male or female sibling as these people are prohibited in
marriage to one another. Furthermore, infancy entitles one to be supported whereas
adulthood is generally denied the right unless if the relation is a female and poor.
Where the person is an adult male, he shall only be entitled to support if he is not
only poor but is also either disabled or a blind. This proves that a physically
normal adult male, though poor will still need to work for his own support as
compared to a poor adult female who may claim maintenance from a rich relation.
Reason being that a female at the time then was most probably not accustom to
work fora living.

As aforementioned, the necessary condition to receive support is that
the said relation must be one who is forbidden in marriage to the provider. The
right of inheritance is therefore of secondary importance. For instance, where a
minor has a rich maternal uncle and also a rich paternal uncle’s son, his maintenance
shall be obligatory on the maternal uncle, * because the maternal uncle is a
relation who is unlawful (Mohurrum) :and the maintenance of those who are
unlawful or Maharim, is obligatory on Zee Ruhum-i-Mohurrum, and not on those
who would inherit.* +

It is aslo stated in the Hedaya that difference of religion forbids the duty
to maintain one’s relation except in the cases of parents, grandparents, children,
grandchildren and wife.

As for the Hanbalis, maintenance is due not only to one’s parents (how
high so-ever) and children (how low-so-ever) but also to other relations beyond
this line. Family members are to maintain each other mutually on the condition that
the person providing subsistence is entitled to inherit from the supported relation.*
Similarity of faith thus becomes an essential condition to the right of nafagah.*
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MAINTENANCE OF OTHER RELATIONS BESIDES CHILDREN
AND WIFE UNDER ACT 303

The duty to maintain family members besides children and wife under Act 303 is
provided in section 60 which reads as follows:

* The Court may order any person liable thereto according to
Hukum Syara’, to pay maintenance to another person where he
is incapacitated, wholly or partially, from eaming a livelihood by
reason of mental or physical injury or ill-health and the Court is
satisfied that having regard to the means of the first-mentioned
person it is reasonable so to order.**’

MEANING OF “ANY PERSON™

Generally, no one can be made to provide for another unless the former is connected
to the latter by way of marriage, relationship and ownership.** Pertaining to the
second class of obligation, this only arises where the parties are related by blood.
For instance, adoption and illegitimacy deny the right to be supported. An adopted
person is in no way legally related to the adopter by way of parentage. The Quran
firmly warns that Allah has not made the adopted child as one’s child.” Hence, no
right of inheritance nor maintenance are created between the adopted and adopter.
As regards status, once legitimacy becomes established, both parents and child
become subject to the various rights and obligations that are recognised by Islam,
for instance the children is bestowed the right to maintenance but not otherwise.*

Under section 60, the words “any person’ therefore, actually refer to one
who is blood related to the other which inter alia may include children,
grandparents, grandchildren, siblings and their off-springs.”' These are the people
whom according to Islamic Law may be ordered to provide subsistence to their
needy relations.

It is also clear that the words ‘any person’ under the aforementioned
section bear no gender significance. This is because under Islamic law, the duty to
maintain a relation may be imposed on either man or woman equally. For instance,
it is stated in the Minhaj-et- Talibin that, “ancestors and descendants should
maintain each other mutually without distinction of sex ..” .* Thus, where there
exist several descendants, maintenance is due from all but where they are not of
equal degree, the obligation of providing maintenance rests on the nearest kin.*”

It is further stated that where equality of degree of relationship exists, the
duty is imposed on the person who will be called to successsion, while another
opinion regards the right to sucession constitutes prima facie the basis of the
obligation to support one’s ancestors while the degree of relationship is only of
secondary importance.*

As for the support of a descendant, a child whose parents are incapable
may claim maintenance from his nearest ancestors, either those in the same line
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or ancestors from the parents’ side. Where a person has both anscestors and
descendants living, he must seek maintenance from the latter regardless of the
distance of degree of relationship. This is the surer opinion stated in the Minhaj-
et-Talibin.*

Pertaining to religion, as has been deliberated, similarity of faith is not
essential to the Syafiis. Parents (how high-so-ever) and children (how low-so-
ever) must mutually support each other regadless of religion. As fo the Hanafis,
parties must be of the same faith except in the case of maintenance for one’s
parents, children, grandparents, grandchildren and wife. The Hanbalis however
claim that similarity of faith is an essential condition to maintenance.

It should be noted that Act 303 is inapplicable to a non- Muslim.*® Thus,
this would mean that the duty of maintenance cannot be imposed to such a
grandparent or grandchild. A needy person thus is robbed of the right to claim
maintenance from his non-Muslim grandparent or grandchild under the said Act.
Section 60 therefore is only applicable where both the provider and the recipient
are Muslims. Henceforth, this is not in accordance with the Islamic spirit pertaining
to providing support for a relation in need.

MEANING OF “ANOTHER PERSON”

As previously discussed, the causes of maintenance are blood relations, marriage
and ownership. With respect to blood relations, no maintenance is due where the
person is not blood related to the other. However, there lies an exception to this
rule viz. aman is not incumbent to provide for a relative who is not a Muslim.”” The
Hanafis assert that no obligation lies upon a person to provide for his non muslim
brother because as maintenance is connected to succession, the fact that a Muslim
cannot inherit from a non-Muslim explains why both are not to provide for each
other. The Hanbalis equally agree that maintenance is due to siblings only where
there is similarity of religion.

It has also been pointed out that difference of religion does not bar a
grandparent from receiving maintenance. The Hanafis and Shafiis concur that one
is to support a needy grandparent although he be of different faith. There is ,
however, no provision under Act 303 to allow the said grandparent to make such
aclaim. This is because by virtue of section 4, the Act applies to Muslims only.
The Hanbalis, however, has this duty fixed on the basis that both parties are co-
religionists.

In order to be entitled to maintenance, section 60 requires that the said
personmustbe “.. incapacitated, wholly or partially, from earning a livelihood by
reason of mental or physical injury or ill-health.. “. It can be deduced from the said
wordings that the incapacity must exist from the the abovementioned circumstances
only viz. mental or physical injury or ill-health. Thus a child who is incapable of
earning 2 livelihood by reason of its infancy cannot seek maintenance under this
provision. Section 60, thence forth is only applicable to an adult relation who is
suffering from physical or mental abnormalities that impedes him from working.
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Where the needy person is a child, maintenance, thenceforth, may be sought
under section 72.

This is because maintenance for children are provided for under Section
72 (1) which dictates that the duty to maintain children is incumbent upon the
father.*® It is further provided that if the father is “dead or his whereabouts are
unknown or if and so far as he is unable to maintain them” the duty then is
imposed on another person liable under Islamic Law. As grandparents, siblings,
uncles and aunts may be ordered to support another relation, it follows that an
infant grandchild, sibling, nephew or niece therefore may seek maintenance from
them by employing Section 72(2) and not under Section 60. An attempt by a
needy relation of tender age to seek maintenance via Section 60 will therefore be
fruitless since the aforesaid section is applicable to a person who in incapacitated
from earning a livelihood by reason of mental or physical injury or ill-health. And
since a child is naturally incapacitated from earning a livelihood by reason of
infancy, it follows that Section 60 refers to an adult person who is incapable of
work by the reasons mentioned therein.

There is also no mention of the person being in a state of indigence which
is an essential condition under Islamic law. True enough, it can be construed that
where a person is incapable of earning a livelihood, he can be deemed to be in
need, this is not necessarily so. For instance, a man might be physically incapable
of working but that does not mean that he is a pauper. Thus, it can be construed
that under section 60, a rich man who is paralysed or blind which impedes him from
working is still entitled to claim maintenance from his relations—

As Section 60 requires that the person to be supported must be
incapacitated from eaming a livelihood, it follows that a parent who is healthy and
able to work will not be able to claim maintenance under Act 303. This is because
under Islamic law, an indigent parent is still entitled to receive maintenance from
his off-spring although he is able to work. According to the Hanafis, if parents
were to labour for a subsistence, it would subject them to pain and fatigue, from
which it is the express duty of their child to relieve them; and hence it is that
maintenance to parents is incumbent upon the child, although they should be able
to subsist by their own industry. “** As for the Shafiis, one opinion states that in
such a case, the child owes no duty to his parents while another opinion asserts
that such a duty is not extinguished by referring to Surah Al-Lugman, verse 15 as
aforementioned® It is therefore submitted that since grandparents are regarded
as parents, it follows that the rule of treating them in kindness which also means
not having to subject them to pain and fatigue equally applies to the former.

Hence, an indigent grandparent who is capable of working but does not
work will not be allowed to claim maintenance under section 60. Non-fullfilment of
the condition of being “incapacitated”, has therefore, rob the indigent
grandparentparent of his right under Islamic Law. This is unfair since the said
grandchild could be a rich person but that the indigent grandparentparent is still
required by the Act to work for his own support.
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MEANING OF “MEANS”

It is provided under section 60 that a person can be ordered to maintain another
where the former has the means and it is reasonable to do so. According to the
Shaffiis, this duty is laid on one who possesses more than is necessary for the
support of himself and his household.®" If necessary, the person should sell his
property to discharge himself of this duty or in default, work for this purpose.®
Hence, a man is not bound to maintain his ancestor or descendant where he only
possesses what is sufficient in order to survive. For instance, a child who does
not possess more that what is necessary for the support of himself and his spouse
for one full day has no duty of maintaining his parents, for a poor man has no duty
to maintain another poor person.®* Thus it may be deduced that since a grandparent
is regarded as a parent, the duty to mainaintain the former only exist where the
grandchild possesses the means to do so and is not in a needy state himself.

Similarly, the Hanbalis assert that the duty to support a relation becomes
incumbent only where the person possesses more that what is necessary for
himself and his spouse only and does not include other members of the household.
Thenceforth, the maintenance for parents, grandparents, children and grandchildren
are treated in equal status,

However, the quantum of affluence to be possessed by a person before
he is made liable for the support of his relation according to an opinion in the
Hanafi sect is that which prohibits him from receiving zakat. This is the opinion of
Imam Abu Yusuf while Imam Muhammad opined that the said person must be in
possession of property more that what is sufficient for the support of himself and
family for a period of one month or “ whose superfluity from his daily earnings
enables him to afford it.”**

CONCLUSION

Maintenance under Islamic law is not only confined to one’s wife and children.
Generally, a person owes a duty to provide subsistence for another family member.
This, however, is subject to the conditions that the former has the means and the
latter is in needy circumstances. Also, this right is not extended to include all
relations who are blood related since this would be impracticable as the duty to
provide for another relation besides one's wife, children and parents can be regarded
as onerous.

Such right to maintenance for a family member is also provided for under
Act 303. Where the needy relation is of young age, maintenance thus may be
sought under Section 72. This is because besides dictating that the duty to
maintain one”'s children is upon the father, Subsection (2) further provides that
such duty may be imposed on another relation where tha father is dead or his
whereabouts are unknown or that he is unable to maintain them. The application
of section 60 , however, is rather restricted as a non-Muslim grandparent is not
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able to claim maintenance from his Muslim grandchild since the said Act only
applies to Muslims. Also, it is suggested that the word “indigent” be included
under section 60 as the incapacity from earning a livelihood does not necessarily
mean that the person is without affluence. Hence, in order to be entitled to
maintenance, one should not only be incapacitated from earning a livelihood but
must also be in a state of indigence. This will surely defeat the claim of a rich
relation for subsistence merely because he is physically inacapable of working.
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